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Banepuii ImurpueBnu 3opskuH popwics 18 dgespains
1943 r. B cene KoncTanTuHoBka [Ipumopckoro kpasi B ceMbe
BOEHHOT0. [JOKTOp IOpUAMYECKUX HAyK, Mpodeccop.

B 1964 rony okoHuun ropugryeckuii pakynasTeT MocKkoB-
CKOro rocypapctBeHHoro yHuepcuteta (MI'Y) mo cneuu-
anbHOCTH «[IpaBoBeneHue.

B 1964—1967 rr. pa6oTtan Ha IOpUANYECKOM (haKyJIbTET
MI'Y crapumm npenofaBateneM, B 1967—1979 rr. — po-
LEHTOM.

B 1967 ropy 3amutun B MI'Y puccepTanuio Ha COMCKa-
HME YYEHOW CTENEeHN KaHAuiaTa IOpUIMYECKUX HayK M0 TeMe
«Bo3s3penus b.H. UnuepuHa Ha rocyfnapcTBo U paBo», a B
1978 rony — B MHCcTUTYTE rocyfapcTBa M mpaBa JIOKTOp-
CKYI0 AuccepTanuio o teme «I[lo3uTuBUCTCKAs TEOpUs Mpa-
Ba B Poccun (MCTOPUKO-KPUTHUECKOE UCCIEIOBAHNUE)>.

B 1979—1986 rr. — npodeccop Kadenpbl KOHCTUTYLIMOH-
HOTO MpaBa U TeOpuM rocyapcTsa v npasa Akagemun MBI
CCCP. C 1986 ropa — npodpeccop kaeapsl FrocyiapCTBeH-
HbIX [IPABOBBIX AUCLMIUIMH BhICIIEN 1OpUINYECKON 3a0UHON
mkosisl MBJT CCCP.

B 1990—1991 rr. pykoBogua rpynnoil akcnepToB Kon-
CTUTYLMOHHOH KoMuccun Chesfia HapojiHbIX enyTaTos Poc-
CHH.

Ha V Cnespe HapopHbix aenyTatoB Poccun 29 okTa6ps
1991 r. no mpepoXeHuto AemyTaTckon rpymibl «Kommy-
HUCTBI 32 IEMOKPATHIO» ObLT N30paH cyjibell KoHCTUTYyMoH-
Horo Cypna Poccuiickoit depiepaimm, moiyuus 757 rojocos, a
1 HOs16ps1 Ha nepBoM 3acefanni Cy/a TallHbIM FOJIOCOBAHMEM
u3bpan I[Ipencenarenem Kouncturyumonnoro Cypa Poccuit-
ckoii deniepalyi Ha HEOrPaHUYEHHBIN CPOK.

6 okTsa6pa 1993 r. ywen B oretaBky c nocta [Ipencepare-
a5t Koncturyumonsnoro Cypia, octasiiuch cyapeil Konerury-
uuonHoro Cyna.

21 cpespang 2003 r. 6611 u36pan IIpencenatenem Konctu-
TygroHHoro Cypa. 21 despains 2006 r. nepeuzbpan [penice-
pateneM Koncturynuonnoro Cypa.

ABTOp psiaa MOHOrpaguii, B ToM uucie KHAT «Biactb u
npaBo» U «[IpaBoBoe rocyapcTBo».

Mr Valery Dmiitrievich Zorkin is the first and the current
President of the Russian Federation Constitutional Court.

Mr Zorkin was born on 18 February 1943 into the family
of a military serviceman in the village of Konstantinovka of
the Primorsky Region. He holds advanced degree of Doctor of
Juridical Sciences and is Professor of Law.

In 1964 he graduated from the Moscow State University School
of Law having basic law degree Jurist; between 1964 and 1967 he
lectured at the Moscow State University School of Law and between
1967 and 1979 he was assistant professor there.

In 1967 he defended his candidate’s dissertation on the legal
doctrines of Boris Chicherin, and in 1978, at the Institute of State
and Law he defended his doctoral dissertation «Positivist theory
of law in Russia (historical and critical study)».

Between 1979 and 1986 he was a Professor of the Department of
Constitutional Law and Theory of State and Law at the Academy
of the USSR Ministry of the Internal Affairs. From 1986 he was
a Professor of the Department of State Legal Subjects of the
High Juridical School by Correspondence of the USSR Ministry
of the Internal Affairs.

Between 1990 and 1991 he was the leader of the legal
experts’ group working for the Constitutional Commission of
the Congress of People’s Deputies of Russia.

At the Fifth Congress of People’s Deputies of Russia, 29
October 1991, following the nomination by the Deputies’ Group
«Communists for Democracy», he was elected as a judge of the
Constitutional Court of Russia, having acquired 757 votes, and,
on 1 November, at the first sitting of that Court he was elected,
by a secret ballot, as the President of the Russian Federation
Constitutional Court with unlimited tenure.

On 6 October 1993 he resigned as the President of the Russian
Federation Constitutional Court, having retained his office of
a judge of the Constitutional Court.

On 21 February 2003 he was elected to the post of the President of
the Russian Federation Constitutional Court and on 21 February 2006
he was again re-elected to that high post.

Mr Zorkin has authored a number of monographs, including
such books, as «Power and Law» and «Rule-of-Law State».'.
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See more at http://en.wikipedia.org/wiki/Valery_Zorkin (ed. note).

N2 9 2007




4

NB! TNABHAfAl TEMA / FEATURED TOPIC

B.A. IToptHoB: Ilepsbiil Bonpoc, Banepuit [ImMutpuesny,
KOTOpBII1 X0TeJIoch 6b1 BaM 3afaTh: KakoBa poib EBponeii-
CKOIl KOHBEHIMM O 3alUTe NPaB YeJIOBEKa U OCHOBHBIX CBO-
6071 B pOCCHUIICKOM TIpaBe?

B.[1. 3opbskuH: DTO gaske He BONPOC, a OTPOMHAST TeMa.

B KoHBeHIu chopMyIMpOBaHO MOHMMaHWE MPaB U CBO-
60/ yenoBeKa, U 3TO MOHMMaHKE BOILLIO B MPAaBOBYIO TKaHb
eBporneiickux ctpas. [laxxe eciu Poccust He paTucuippoBa-
na 661 KoHBeHIMIO, TO Hallla CTpaHa BCE PaBHO CTpouia Obl
CBOIO IIPaBOBYIO cucTeMy uepes npusMy Konsenuuu. B Harei
cTpane, coriaacHo KoHcTuTyym, npaBa 1 CBOOOJbI NPU3HAIOT-
Cs1 ¥ TApaHTHPYIOTCS COTIACHO OOIIENPU3HAHHBIM NPUHIUIIAM
1 HOpMaM MeXXyHapOAHOro Mpasa, T.. 0 CyTH — COIJIACHO
CTaHfapTaM, 3akpervieHHbIM B KonBeHuun. B coBpeMeHHbIX
ycaoBusax KoHBeHIMs (hakTHyecku MpeBpallaeTcs B CBOE0O-
Ppa3Hyio 00LIeeBPONENCcKyI0 KOHCTUTYLIMIO TIPaB U CBOOOJT Ue-
JIOBeKa M TpaKJlaHnHa, U B Poccuu, KoTopast sSIBIsieTCs 4acThIO
€BPOIENiCKOro MpaBoOBOro NpOCTpaHCTBa, KoHBEHIWs SIBNIseT-
Cs1 OPraHUYECKON YaCThIO Halllel MPAaBOBOY CUCTEMBI.

BMmecTe ¢ TeM NpUHIUI FOCYAapCTBEHHOIO CyBEPEHUTETA
NPEfoaracT BEPXOBEHCTBO HAIMOHAIBLHON KOHCTUTYLUH.
OcHoBaHHasl Ha 3TOM CyjeOHasl CUCTeMa CTpaHbl SIBISETCS
NEPBUYHBIM ¥ OCHOBHBIM CPEJICTBOM 3alLUTHI TIPaB U CBOOOJ
yelloBeKa U rpakyilaHnHa. HagHanmoHabHbIe e Cy/ibl, B 1aH-
HoM ciyyae EBponefickuil cy/ o npaBaM yesioBeka, SBJIseT-
sl IONOJIHUTEILHBIM, CyOCHUIapHbIM MHCTpyMeHTOM. Ha3Ha-
yenne Ctpacoyprckoro Cyfa He B TOM, YTOObI IEPENIOXKUTH
0053aHHOCTh HAIMOHAJBHBIX TOCYJJAPCTB MO 3alUTe IMpaB
rpakjiaH Ha HaJHalJMOHAJIbHbIE OPraHbl, a B IEPBYIO OYEpefib
B TOM, YTOObI OCPEJICTBOM NpPELE/ICHTHbIX PEeIleHnI rapaH-
TUPOBATh €MHOOOPAa3HOE TMOHMMAaHUE U NMPUMEHEHUE HOPM
KoHBeHIM B MpakTHKe HALMOHAJIBHBIX CYI0B U TEM CaMbIM
«IIPUBHECTH TpaBa yesioBeKa oMoii». M3 aroro ciefgyeT, 4To
poccuiickue cyibl 06si3aHbl obecrieunBaTh BHepeHue KoH-
BEHLMM B TKaHb POCCUIICKOrO MPABOBOTO MPOCTPAHCTBA.

B.A. ITopTHOB: B ToM 4ncne u npuMeHss nojoxeHus Kon-
BEHIIUM HEMOCPECTBEHHO?

B.[I. 3opekun: KoHeuHo, K 3TOMy Hac, KpoMe MpoYero,
00s13bIBaeT U cTaThs 15 (yacTs 4) Haweit Koncturyuuu u de-
nepalbHbli 3aK0H OT 1998 ropa o patudukanm KoHBeHIN.
To ke OoTHOCHTCSI M K MpaBoOBbIM no3uliusiv EBpomneriickoro
Cypa no npasam yesoBeka, KOTOPhIN AaeT TOJKOBAHNE HOPM
KoHBeHIMM U HAMOJHSET 3T HOPMbI KU3HBIO U COfiepXKa-
HueM. MimenHo EBponefickuM CyaoM BbIpabaThIBAIOTCS e1-
Hble 0OLIeeBpONeNcKre CTaHapThl 3alUTHI TIPaB U CBOOOI.
MozxHo cka3aTb, uTo Ctpacoyprckuii Cyf BHIIOTHSIET POJIb
CBOETr0 pofia AUPUIKEPA B CBOJHOM OPKECTpEe, COCTaBHbIMU
YacTSIMH KOTOPOTO SIBIISIOTCS CYAEOHBIE CHUCTEMbl HAIMO-
HaJIbHBIX TOCYJApCTB.

Yacro roopst, yto s Poccun 00s13aTeNnbHbI Te NOCTAHOBIIE-
Hust 1 perueHust EBponerickoro Cypa, kotopble Kacatotcst Poc-
cvy. DTO, OJTHAKO, HE 03HAYAET, YTO IPYTUe €ro MOCTAHOBJIEHHS
u perenysi A7 Poccru He o6s3aternbHbl. [Toctanosenus Ctpac-
OyprcKoro cyfna, B KOTOPbIX Ia€TCsl ToKoBaHUe HOpM KoHBeH-
LM, MIMEIOT YHUBEpCallbHOE, NPELEICHTHOE 3HAYeHHe ISl BceX
cTpaH — y4acTHul, KOHBEHIMM 1 cofiepsKallyiecs B HAX TpaBo-
Bble MO3WIMY MO TOJKOBaHNIO KOHBEHIMM MMEIOT 001e00s3a-
TeJIbHBIN XapaKTep.

IToaToMy MBI B CBOMX MOCTAHOBJIEHHSX YacTO CChUIaeMCs
Ha mocTaHoBJeHus U pewenust EBponeiickoro Cypia, BbIHE-
CEHHbIE He TOIbKO B 0THolIeHnn Poccun.

B.A. IloptHoB: Tem Gosiee, UTO TEKCTYaJbHO KATAJIOT MPaB,

rapaHTUpoBaHHbIX KOHBEHIMEN, COBIIA[AET C IEPEYHEM IIPAB,
rapaHTUPOBAaHHbIX poccuiickoil Konerurynuei. . .
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Mr Vitaly A. Portnov: The first question that I would kindly
like to ask you, dear Valery Dmitrievich: what is the role of
the European Convention for the Protection of Human Rights
and Fundamental Freedoms in the Russian law?

Mr Valery D. Zorkin: This is not just another question;
this is a question that raises tremendous subject.

The Convention contains certain vision of rights and liberties,
and this vision became a component of the legal fabric of
the European countries. Even should it happen so that Russia
failed to ratify the Convention, our country had to build its
legal system through the prisms of the Convention’s principles.
In our country — according to the Russian Federation
Constitution — individual rights and liberties are acknowledged
and secured under universally recognised principles and norms
of the international law, 1.e. essentially under the standards fixed
in the Convention. In modern-day conditions, the Convention
in fact transforms into sui generis all-European constitution of
human and constitutional rights and liberties, while in Russia,
who is a part of the European legal arena, the Convention is an
integral part of our legal system.

At the same time, the principle of the State sovereignty
implies the supremacy of the national constitution.
The judiciary based on it is the primary and basic means
to protect human and constitutional rights and liberties,
while supranational courts and namely the European Court
of Human Right are supplemental subsidiary instruments.
The mission of the Strasbourg Court is not that it has to
shift the burden of national States to protect human rights
onto some supranational institutions, but first and foremost,
to see that by the means of precedential decisions uniform
apprehension and application of the of the Convention
provisions are followed by the domestic courts, thus
«taking rights back home». It follows that the Russian
courts are under obligation to secure implantation of the
Convention onto the fabric of the Russia’s legal arena.

Mr Vitaly A. Portnov: Does it imply that the courts
directly apply the provisions of the Convention?

Mr Valery D. Zorkin: Of course, this is the command
of Article 15 (4) of our Constitution and the Federal law of
1998 on ratification of the Convention. The same is true as
regards the legal positions of the European Court, which
construes the provisions of the Convention and fills these
provisions with life and real content. It is the European
Court that develops uniform all-European standards to
protect human rights and freedoms. One might say that the
Strasbourg Court performs the function of a conductor of a
big composite orchestra comprising judiciaries of national
States.

It is often said that Russia is bound only by those judgments
or decisions by the European Court that relate to Russia. This
does not necessarily mean that the Court’s other judgments
or decisions have no binding force for Russia. Judgments
and decisions by the Strasbourg Court construing provisions
of the Convention are of universal precedential value for all
countries participating in the Convention and legal approaches
pertaining to the interpretation of the Convention are the rules
of binding nature.

It is for that reason, we in our judgments very often refer to
judgments or decisions by the European Court delivered not
only with respect of Russia alone.

Mr Vitaly A. Portnov: It is even more important in view of
the fact that textually the «catalogue» of rights guaranteed by
the Convention by and large is the same as the list of rights
guaranteed by the Russian Constitution...



B.[I. 3opskun: B Hameit KoHcturyuun oH paxe mmpe
3a CYET COLMANbHBIX MpaB. PeanbHoe coiepkaHue mpas, ra-
panTrpoBaHHbIX KoOHBeHIIMEN, B psifie CyyaeB 3HAUUTETHLHO
mrpe X OyKBaJbHOTO CMbICJIA, 6Jarogaps X TOJKOBAHUIO
Esponeiickum Cynom. B kauecTBe nprMepa MOKHO MpHUBeEC-
T ctatbio 1 IIpoTokona 1 k KoHBeHIMU (3aKperuisitolyo
npaBo cobctBeHHocTH). EBponefickuii Cyj npu3Ham, 4To
JaXKe caMmo MpaBo TPeGOBaHUSI MOKET PACCMATPUBATHLCS Kak
COOCTBEHHOCTD (3Ta MO3ULMsI OblIa BHepBble CHOPMYIUPO-
BaHa eille 9 neka6psi 1994 r. B noctanosnennu Cyjia 1o jeny
«I'peueckue HepTeneperonHbie 3aBojibl “CTpaH rpuk pudaii-
Hepus” u Ctpatuc Axapeaauc npoTus I'penym».

B.A. ITopTHOB: MHe xoTenoch 6bl ycablaTh Baie mMHe-
HME€ OTHOCHUTEJILHO TOro, Kak npumensietcst Konseniusa Kon-
ctutyumonHbiM Cynom Poccuiickoit depepauyu 1 BoooOle
Bcell Haleil cyfileOHoi cucteMoit?

B.[I. 3oppkun: Hanm cypibl NpuMeHSFOT, TIpexpe BCero,
KoncTuTynuto 1 3aKoHbl, HO B IIpaBoBo#i cucteMe Poccuiickoi
Denepaiyiv KoHBeHIMSsI 3aHMMAaeT 0co00e MECTO TI0 CpaBHe-
HUIO C IPyTMMHU JIOTOBOPaMH, YYaCTHHULEH KOTOPBIX SIBIISIET-
cs Hamla cTpaHa. KoHBeHIus1 (pUKCHUpyeT YpOBEHb IPABOBO-
T'O Pa3BUTHS €BPONEVICKO UBUIM3ALMH, YTO COOTBETCTBEHHO
HAIIUIO OTPa’KEHUE U B MPAKTHKE HAMOHAJILHBIX TOCYIapCTB,
U B MX KOHCTUTYLMSIX — TO, YTO MOXKHO Ha3bIBaThb pa3Bep-
ThIBAaHUEM U KOHKPETHU3alyel IPUHIIMIIA BEPXOBEHCTBA NIPaBa,
UMIUTMLUATHO 3a50keHHoro B Konsenuyu. U ¢ aToit Touku 3pe-
Hus, Koncruryuym rocypapcts EBponbl — B cepe noHnma-
HMS TIPaB U CBOOO] YeJIOBeKa U FpaklaHuHa — I10 CBOE CyTH
upeHTryHbl KonBeHym. [lytem nnTepnperanuu HopM KoHc-
TUTYLMA KOHCTUTYLIMOHHBIE CY/bl UMITIEMEHTHPYIOT KOHBEH-
LU0 HA KOHCTUTYLIMOHHBII YPOBEHb; TEM CaMbIM KOHCTUTYLIU-
OHANIM3aLs NpaB ¥ CBOOOJ] MPOUCXOAUT Ha OOLLEEBPONEHICKOM
YPOBHe, B paMKax efjuHoro mpasoBoro noisi EBponbl. Ecim
Konctutynyonneii Cyn BUAWT, YTO 3aKOH NPOTHBOPEUUT
KoHBeHIH, OH fienaeT BbIBOJ| O HEKOHCTUTYLIMOHHOCTH 2TOrO
3aKoHa. [IpyHIMNBI MeKTyHapOHOro MpaBa He Bcerja npsmo
chopMyMpPOBaHbI B MEXKYHAPOAHBIX JOrOBOPAx, HO CYILECT-
BYyeT LLIMPOKOE TI0JIE [ UX UHTEePIpeTaLyH.

K coxanennto, MHOIIa HAC KPUTHKYIOT 32 «TPAHCIISLMIO MPa-
BoBbIX no3uuii Ctpacoyprekoro Cypa» 1 3a To, 4to cam KoHc-
TUTYLMOHHBI Cy/ BEICTYIaeT B HOpMOTBOpYecKor posu. [Tpu-
YeM T'OBOPSIT 3TO AjaxKe HEKOTOPbIE U3BECTHBIE FOPUCTHL.

B Hay4HO JOKTpUHE HET OJHO3HAYHOT'O MOHNMAHNSI B BOTI-
poce 0 TOM, SIBISIOTCS JI OCTAHOBJEHUS U penieHus KoHc-
TuTyoHHoro Cypa npelefieHTaMy B. COOCTBEHHOM CMBbICIIe
cioBa. HecoMHEHHO, OffHaKO, YTO B CIIO>KUBILIEHCS NpaKTHKe
noctaHoBneHus U pemeHus Koncturyuuonsoro Cypa, B Ko-
TOPBIX C(HOPMYJIMPOBAHbI IPABOBBIE MO3ULIK, UMEIOT, KaK U
COOTBETCTBYIOLIIME NOCTAHOBIIEHNS U pelliennst EBponeiicko-
ro Cypa, npelefieHTHOe 3HaueHue.

Crpacoyprckuii Cy He TOBOPUT B CBOMX NOCTAHOBIIEHUS U
PeLIEHMsIX, YTO 3aKOH He COOTBETCTBYET KOHBEHIMN, OH TOBO-
PMT JIMIb, YTO MMEJIM MECTO HapylleHus npaB u cBoood. Ho
€CJIY MpaBa ObUTM HapYILIEHbI HE TOJLKO KOHKPETHBIM TPaBO-
NPUMEHUTEIBHBIM PELICHUEM, a 1 3aKOHOM, TaKOH 3aKOH IMpPo-
TUBOPEYUT He ToJIbKO KoHBeHuun, Ho 1 KoncTutyumm.

IToaTomy, npoBepsist 3aKOH Ha cooTBeTCTBUE KOHCTUTYIMM,
Konctutynmonnsii Cyji UCHONb3yeT NpelefieHTHbIe MOoCcTa-
HoByieHus1 1 pewenust Ctpacoyprckoro Cyna. Mbl rcnons3y-
€M MX KaK /IONOJIHUTEJLHYIO apryMEHTalMIo, KaK KpUTepuil
u opueHTHp. M, MHEe KayKeTcs, 3TO yCUIIMBAET CyAeOHble ra-
paHTUM IIpaB ¥ CBOOOJ, poccuiickux rpaxpad. Harpyska Ha co-
BECTb M NPABOCO3HAHME CYJiel BelMKa, HO PUCK COBEPILUMUTH
olMOKy CHuxkaercsi 6aarofgapsi KoHBeHIMM 1 NOCTaHOBIIEHH-
sM 1 petenusM EBpornerickoro Cyaa. OHY TOMOTatOT NPOHUK-
HYTb B caMy CyTb npaBa. Ml 370 04eHb BasKHO JJIsl TOTO, YTOObI

NB! TMABHASl TEMA / FEATURED TOPIC

Mr Valery D. Zorkin: In our Constitution this list is even
more extensive in view of inclusion of social rights into
it. It should be noted that the actual content of the rights
guaranteed by the Convention, in many instances, 1s much
wider than their literal meaning due to the interpretation by
the European Court. As an example, let us take Article 1
of the Protocol No. 1 to the Convention (securing property
right). The European Court acknowledged that even a mere
claim might amount to possessions and treated as such (this
approach was first formulated by the European Court as far
back as on 9 December 1994 in its judgment in Stran Greek
Refineries and Stratis Andreadis v. Greece.

Mr Vitaly A. Portnov: I would appreciate hearing your
opinion about how.the Convention is being applied by
the Constitutional Court of the Russian Federation and by
the entire judiciary of the country?

Mr Valery D. Zorkin: Our courts apply, first of all
the Constitution and the.statutes; however in the legal system
of the Russian Federation, the Convention has a special
place if compared with other treaties our country is privy to.
The Convention fixes certain level of the legal development
of the European civilisation, which is accordingly reflected in
the practice of the national States and in their constitutions:
the process might be called unfolding and specification of the rule
of law principle impliedly contained in the Convention. And
in that context, the Constitutions of the European States — as
regards the sphere of comprehension of human and civil rights
and liberties — are in their essence identical to the Convention.
By interpreting provisions of the Constitution the constitutional
courts implement the Convention at the constitutional level; thus,
constitutionalisation of the rights and liberties is effected at the all-
European level within the framework of the unified legal arena of
Europe. Where the Constitutional Court finds that a statute is in
breach of the Convention the Court comes to a conclusion that
such statute is unconstitutional. Principles of the international law
are not always expressly formulated in international treaties and
there is always vast room to interpret them.

Regrettably enough, we are sometimes criticised for «mere
imparting of the Strasbourg Court’s legal positions» and for
the fact that the Constitutional Court itself often assumes law-
making roles, even rather eminent jurists accusing us of that.

Doctrinal theory in Russia does not contain an unambiguous
conception of the question, whether judgments or decisions
by the Constitutional Court are precedents per se. Indubitably,
however, that in the settled practice of judgments or
decisions by the Constitutional Court formulating the latter’s
legal positions do have precedential value, as the relevant
judgments or decisions by the European Court do.

The Strasbourg Court does not proclaim in its judgments
or decisions that a particular statute is not compatible with
the Convention, the Court merely states that there were
specific violations rights and liberties. However if certain
rights were infringed not only by an individual decision to
apply law but by a particular statute as well, such statute is
in breach not only of the Convention, but of the Constitution
as well.

Therefore, while reviewing a statute as to its compatibility
with the Constitution, the Constitutional Court uses precedential
judgments or decisions of the Strasbourg Court. We use them
as supplemental arguments, as the criteria and landmarks And
it seems to me that such use enhances judicial safeguards of
the rights and liberties of Russian citizens. The burden upon
judges’ conscience and legal conscience is always enormous, but
the risk to commit an error is decreasing due to the Convention
and judgments or decisions of the European Court. They
help to get to the very heart of the law. It seems to be of more
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B Ka’KJIOM KOHKPETHOM CJTy4ae MOHSTh, HE HAPYLLUWJI JIM 3aKO-
HojlaTenb TpeboBaHKst KOHCTUTYMU TPU BBEIEHUU TEX WU
VHBbIX OFpaHUYEHWII TPaB U CBOOOJ YeJIOBEKA U IpaskJlaHWHA,
MOCKOJIbKY BBOJISl TAKME OIPAaHUYEHHUs], OH BO BCSKOM Cllydae
HE MOXKET NocAraTh Ha CaMO CYLIECTBO MpaBa.

Bot nouemy HeoOxoguMo obOpamaTbes K KoHBeHIuM U K
npenefieHTHON npakTke EBponeiickoro Cyna.

B.A. IlopTHoB: DTOT Bompoc s 3agaBan u I[Ipencenare-
mo Esponeiickoro Cypa: 4To Jijisl HUX TPEUeieHT, YTo st
Hac npeneneHT? OcoOeHHO BaskKHO, KaK TPaKTOBYETCS Mpe-
uenent. Kak Bam Bupstcst npeuenentsl EBponeiickoro Cypa
MPUMEHUTEIHHO K Halllel IedCTBUTENILHOCTH?

B.[. 3opskun: Cyapl Poccum pyKOBOICTBYIOTCS TIpEsKie
Bcero KoHcturynpeil u 3akoHamu. Poccuiickuil cyn He Mo-
>KeT TBOPUTH NMPELENICHT B TOM €ro 3HaueHWH, KOTOpoe UMeeT
MECTO B aHIVIOCAKCOHCKOW cucTeMe NpaBa. Takoi BO3MOXKHOC-
TH HET Y CY/IOB B KOHTUHEHTAJILHBIX CHCTEMaXx IpaBa, K KaKo-
BbIM TIPUHAIUIEXKUT U NpaBoBasi cucrema Poccuu. [lymato, Ta-
Kol BO3MOxkHOCTH HeT U 'y CtpacOyprckoro Cyaa — Jyist Hero
KpUTEpHUEM PELLIeHUI 1 TOUYKOI oTcyeTa siBisieTcsl KoHBeHIys.
Ho, nosTopto, ocTaeTcsl MMPOKOe ToJIe AJsl MHTEPIpeTaLHi.
EBponeiickast KoHBeHIMs U poccuiickast KoHCTUTyust KOHKpe-
TU3UPYIOTCS B CyAIeOHbIX petieHusix. Koncruryuponnsii Cyp,
WCTOJIKOBBIBAsI TO MM MHOE MonoKeHne KoHcTuTymmn, Bblpa-
6aTbIBAET NPABOBYIO MO3MULIIO, KOTOpasi MpUOOpeTaeT HopMa-
TUBHOE U NPELEICHTHOE 3HAUYEHNE /ISl BCEX MOCIETYIOIIMX pe-
LIECHUI.

Pazmiune mexxny Eponefickum Cypom 1 KoHcTUTYLMOH-
HbIM CyzioM B ToM, yTo CTpacOypr oleHuBaeT (hakTUYECKIe
0OCTOSITENILCTBA U PelllaeT, ObIIM JIM B KOHKPETHOM JieJie Tpa-
Ba YyeJIOBeKa HapyIleHbI IPAaBONPUMEHUTENBHBIM, B TOM YKCJIe
cype6HbM, pewieHreM. A Konctutyumonssii Cyp, perasi uc-
KJIFOYMTEIHHO BONPOCHI NpaBa, ONpEJieNsieT, ObUIH JIM TIPaBa U
CBOOO/BI HAPYILLIEHb! 3aKOHOM, NPYMMEHEHHbIM B KOHKPETHOM
nene. CtpacOypr, 0 CyTH, OLEHMBAET NPAaBOMEPHOCTh JIEHCT-
BUii npaBonpumeHuTensi, a Koncturyiponssii Cyfi OLieHH-
BaeT NPABOMEPHOCTb 3aKOHA, MPUMEHEHHOIO B _KOHKPETHOM
Jese, T.. BBISICHSET, He MPECTYNII JI 3aKOHOAATENb KOHCTHU-
TYLMOHHbIE PaMKH, HE OTPaHUYIII JI YPE3MEPHO KOHCTUTYLIH-
OHHbIE MpaBa yelloBeKa M rpaxjaHuHa. IIpaBoBble mo3uiuy,
ccopmympoBanHble KoHcTuTynmoHHbM CyoM B IIOCTAHOB-
JIEHUM, KOTOPbIM YCTaHABIIMBAETCS KOHCTUTYLUMOHHOCTh WM
HEKOHCTUTYLIMOHHOCTb 3aKOHA, IPMMEHEHHOTO B KOHKPETHOM
Aese, UMEIOT, Kak U caMO TOCTaHOBJIEHNE, O0ILe00s3aTelb-
HYIO CUJTy, U HE MOTYT OBbITh NPEOJIOJIEHbI HU 3aKOHOAATENEM,
HU NPABONPUMEHUTENIEM, B TOM YKCJIe APYTUMU CyAaMu.

B.A. ITopTHOB: HeT pricka cnyTaTh OfIHy CUTYalHIO C Ipy-
rou?

B.[1. 3opskun: Hano GbITh OYeHb BHUMATEIBHBIMU, OLle-
HUBAsi, TUTIOBOM JIW CTy4ai Nepeji HaMu U Te Ke JI napameT-
Pb! IPABOOTHOLIEHWIA, UTO y>Ke ObUIM MPEeMETOM PacCMOT-
peHusl B TIpexkHeM JieJie, MO KOTOPOMY BBIHECEHO pellieHue
C copiepxKalIMMKCs ‘B HEM NpaBoBbIMU no3unusivu. Ho paske
K TUTOBBIM CJIyYasiM HEJb3sl OTHOCUTBLCSI MEXAHUCTUYECKU.
KuzHb pa3BuBaeTCs, MEHSIIOTCS OOCTOSITENILCTBA, U OfIHA U
Ta e MOJIeJIb B Pa3HbIX 00CTOATENLCTBAX PabOTAET COBEP-
LIEHHO MHave. TeM cambIM BbIpaOOTaHHbIE paHee MpaBOBble
MO3ULIMU MOTYT KOHKPETU3UPOBATHCS, O0OTAIAThCS U JasKe
MEHSTBLCS, ECII 3TO HeoOXonumo. be3 3Toro HeBO3MOXKHO
HEoOXOIMMOE NpUcnocobaeHne HopM KoHCTUTyuuu K MoT-
pebrocTsiM ku3Hu. Cyj 10J3KeH ObITh TMOKUM MHCTPYMEH-
TOM Pa3BUTHS, & HE MPEBPALATHLCS B OPY/IUE CTarHALUU.

KoneuHo, jist 3TOro TpedyeTcst BbIcoKasi paBoBasi KyJbTY-
pa, B TOM 4KCJie COOTBETCTBYIOLIUI YPOBEHb MPABOCO3HAHUS
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importance to understand — in each individual case — whether
the legislature violated the requirements of the Constitution
while introducing some restrictions upon human and civil rights
and liberties, since introducing such restrictions the legislature
cannot but encroach upon the very essence of the law.

This is why it is necessary to refer to the Convention and to
the jurisprudence of the European Court.

Mr Vitaly A. Portnov: The question to follow was asked to
the President of the European Court too: what is a precedent
for them and what is a precedent for us? I am especially
interested in the matter of construction of a precedent. How
do you view case-law of the European Court in the context
of our reality?

Mr Valery D. Zorkin: Courts of Russia are guided first and
foremost by the Constitution and the statutes. A Russian court
may not set up a precedent in the way and meaning it is done in
the Anglo-Saxon system of law. No such opportunity is bestowed
upon courts of continental systems of law, which the legal
system of Russia belongs to. I believe neither the Strasbourg
Court has that opportunity, since for the Court the Convention is
the criteria and the main reference point of its judgments. But,
again, much room for interpretations is still there. The European
Convention and the Russian the Constitution are defined
concretely in judicial decisions. The Constitutional Court, while
interpreting a provision of the Constitution, develops its own
legal position, which acquires its law-making and precedential
value for all subsequent decisions.

The  difference between the FEuropean Court and
the Constitutional Court is that Strasbourg assesses the facts
of the case and rules, whether in an individual case there was a
decisiontakenbyalaw-applyingauthority,includingbyacourt,
in violation of human rights. Meanwhile, the Constitutional
Court, handling exclusively the questions of law, determines,
whether the rights and liberties were violated by a statute
applied in an individual case. Strasbourg, essentially, assesses
the lawfulness of the law-applying authority’s actions, while
the Constitutional Court assesses the lawfulness of the statute
applied in an individual case, i.e. it ascertains, whether the
legislature overstepped constitutional boundaries, whether it
overdid in restricting human and civil rights. Legal positions
formulated by the Constitutional Court in a judgment
finding constitutionality or unconstitutionality of a statute,
applied in an individual case, do have — as the judgment
itself — binding force and may not be overruled either by
the legislature, or by a law-applying authority, including by
other court.

Mr Vitaly A. Portnov: Is there any risk to confuse the two
situations?

Mr Valery D. Zorkin: One has tobe very careful in assessing
whether there is a typical case before us under the examination
or still the same aspects of legal relations that were examined
in an earlier case, upon which there was a judgment with
certain legal positions already delivered. However, even
typical cases should not be treated mechanistically. Life is
progressing, circumstances change and the same model in
different circumstances works completely different. For that
reason, the legal positions developed earlier may be made
more specific, may become enriched and even may modify,
whenever necessary. Lacking that, necessary adjustment of
the provisions of the Constitution to the necessities of life
becomes impossible. The court should be a flexible instrument
of development and not to become a tool of stagnation.

Most certainly, all this requires presence of the legal culture of
high level, including appropriate level of judges’ legal conscience.



cyneit. Cynbsi TOJKSH MOHUMATh, UTO, B3BEIIMBas KOHCTUTY-
IWOHHBIE IIEHHOCTY B KOHKPETHOM JieJie, HEOOXOIMMO HalTH
COOTBETCTBYIOLMIA GanaHc. DTO He Tak MpocTo. IMeHHO B
3TOW CBSI3U 51 YK€ TOBOPUJI O HEOOXOIMMOCTH MPAaBOBOII pe-
¢opmbl B Poccun 1, mpeskpie Bcero, TpaHchopMauyu npodec-
CHOHAJILHOTO NMPaBOCO3HaHUs. Ecin 3TOro He mpon30iifieT, TO
He MOMOTYT HM nperiefieHTbl CTpacOypra, Hi OpraHi3anuoH-
HbIe TIPe0Opa30BaHKsT HAMOHATIBHOW CY/IEOHON CUCTEMBbI, HH
Konctutyuus Poccun, u Mbl OyjieT oOpedeHbl Ha pa3pacTa-
HIE HETIPABOBBIX M AaHTUNPABOBBIX SIBJICHUI, TAKUX KaK (DYH-
JaMeHTaJIbHbIE CyJieOHbIe OIMOKM, HEUCTIOTHEHNE CYIeOHBIX
PpellieHnil, TeHeBasi 5KOHOMHKA, KOPPYIILHS U T.JI.
OTBETCTBEHHBIM 32 COCTOSIHUE JieJI B chepe 3allUThI MpaB U
CBOOOJI YeIOBEeKa M IrpakflaHHa — B cuity TpeboBaHmii KoH-
CTUTYLIMM — SIBJISIETCS POCCUIICKOE FOCYIapCTBO, B TOM YHCJIe
Cy/ibl, KOTOPbIE MPU3BaHbI OCYILIECTBIISTh 3Ty 3allUTy HAHOO-
Jiee NOoJHO U 3(h(eKTUBHO. FIMEHHO B 5TOM KJTFOUE 51 M BbICKA-
3BIBAJICS] OTHOCUTEJILHO HEOOXOMMOCTH TIOBBIIICHHSI TIOTSHIIN-
aJia HAUMOHAJILHOM CyIeOHON CCTEMBI M ICTIOJIb30BaHNST HALLIX
BHYTPEHHUX BO3MOSKHOCTEH JIo oOpatienust B CTpacoypr.

B.A. IlopTHoB: Baiuu cnoBa BbI3Bau OueHb OYPHYIO pe-
aKkIMIo B Mpecce. ..

B.[I. 3opbkun: [ToroMy uTO GbUIN TIEpEfAHbI HENPABUIIb-
Ho. ByaTo 65l 1 cTaparoch NEPEeKPhITh HAIIMM IPAKAAHAM JI0-
pory B Ctpacoypr.

B.A. IlopTHOB: A 0 yeM Ha caMOM JieJie 111a peyb?

B.[1. 3opskuH: 51 roBOpWJI O TOM, YTO HAIM CY/bI eXkKe-
TOJIHO PACCMATPUBAIOT MIWIJIMOHBI IEN B TOJ] — CTOJIBKO 3Ke,
HaBepHOE, CKOJIbKO BO BCeX Apyrux crpanax EBporbl BMecTe
B3sIThIX. KOHEUHO, Cy/ibU IOMYCKAIOT OIMOKH, HO C YUeTOM
TaKOro OrPOMHOIO KOJMYECTBA JieJl, ITUX OLIMOOK, HA MOW
B3IJISA], YAMBUTEJIBHO Mano. U 3To fienaeT yecThb Hallei ele
0YeHb MOJIOfION cyfieOHoM cucteMe HOBOM Poccun. U Mue Obl
XOTEJIOCh BBICTYNUTD B POJIU €€ 3alIUTHHUKA.

Ho Bmecte ¢ Tem 20 Toicsiu kano6 B EBponetickuii Cyni oT
POCCUICKUX TpakgaH — 3TO OecnpelefeHTHO MHOT0, 9TO
ofiHa msTast Bcex nocrtymnaroiux B CTpacOypr kanob. I1o
00513bIBa€T HAC MHTEHCU(PUIMPOBATD JIEATETLHOCTL HAIIMX
BbIcLIMX cyfAoB — BepxosHoro Cypna u Beicuiero Apout-
paxkuoro Cypa.

HeulHenHee cocTosiHue Ha30pHOTO MPOU3BOJCTRA B Cy/ax
001Iell FOPUCIUKLIMKA He KPUTUKOBAJ JIMIIb JeHUBbIN. [Ipeskre
BCETO, 51 UMEIO B BUJTY CYIIECTBOBAHNE MHOKECTBA HAI30PHBIX
VHCTaHILIMIA, HEOTIPEIEIEHHOCTb CPOKOB JITIsl IEpecMOTpa 1 OT-
MEHbI pellieHri B MOPSIKE HaJI30pa, HEOMPEeIEHHOCTb OCHO-
BaHUI /17151 TAKON OTMEHbI, BO3MOKHOCTh HEOJIHOKPATHOTO Tie-
PECMOTpa y>Ke BCTYNUBILMX B 3aKOHHYIO CUITY PEILieHU — Bce
3TO HE COBMECTMMO HU CO CTaOUJIBLHOCTHIO CYIEOHBIX pellie-
HUIA, HU C NIoJIoKeHusiMu KOHCTUTY1IMK O TpaBe Ha CyIeOHyO
3amuty. Kotopasi moskHa 6bITh NOJHOM U 3¢ deKkTrBHOn. 1
Konctutyuuonsbiii Cyfi, Kak U3BECTHO, HEJTABHO MPUHSLIT MOC-
TaHOBJIEHNE, Kacarollleecsl Ha30pa B IPaskJaHCKOM MpoLiecce.
B sTOM nocTaHoBneHUN OH 0053aJ1 3aKOHOJIATeNIsl B KpaTyai-
1I1e CpOKU peOpMUPOBATH CUCTEMY HajI30pa, MPUBECTH €€ B
HaJIJIEXK AL BUJT B COOTBETCTBHH C BhITEKaromM 13 KoncTu-
tyuuu Poccuiickoil defiepaliuy paBoM Ha CIPaBeJIMBOE Cy-
neOHoe pa3oupaTesibCTBO.

Ho coBcem ob6oiiTrch 6e3 Hag3zopa Mbl He cMoxeM. Poc-
cusi — orpomHasi crpana, 80 c¢ jumHuM cyonekToB Pepne-
pauuu, U 3To MHOrooopasue — 6e3 (yHKIMOHUPOBAHUS CY-
neGHOro Haa3opa, 00ecneurBarolIero eIUHCTBO CyAeOHOM
MPAKTUKHU, MOPOXKAAET peabHYyI OMACHOCTb HEOJHO3HAY-
HOT'O MCTOJIKOBAaHWS 1 PUMEHEHUsI 3aKOHOB, MPABOBYIO Ka-
KooHMIO. Bhicime cyneOHble MHCTAHIMU TPU3BaHbl 06ec-

NB! TMABHASAl TEMA / FEATURED TOPIC

A judge should realise that while balancing constitutional values
in an individual case she or he must strike an appropriate balance.
This is not so simple to do. It was in that connection that I was
already discussing the need for a legal reform in Russia and first
of all the need for transformation of professional legal conscience.
If such reform does not happen, then no Strasbourg case-law,
no organisational changes of the domestic judicial system,
no Constitution of Russia will be there to help, and we will be
doomed to see an expansion of illegal and anti-legal phenomena,
such as fundamental judicial errors, non-enforcement of court
judgments, shadow economy, corruption, etc.

Pursuant to the requirements of the Constitution,
the responsibility for the state of affairs in the realm of
protection of human and civil rights and liberties is the Russian
State, including the courts, which are called upon to provide that
protection to the full extent and most efficiently. It was in that
light that I was expressing my thoughts related to the need of
the increase of the domestic judiciary’s potential and of the use
of our domestic remedies applied before going to Strasbourg.

Mr Vitaly A. Portnov: Your statements caused quite
stormy reaction in the mass media...

Mr Valery D. Zorkin: Just because they were
communicated by the mass media in a wrong way, as if I was
attempting to block the access to Strasbourg to our citizens.

Mr Vitaly A. Portnov: And what was the true picture?

Mr Valery D. Zorkin: I was just saying that our courts
handle millions of cases annually, perhaps the same number of
cases handled in all other European countries taken together.
Naturally, judges do err, but considering such great number
of cases they have to proceed with, there are surprisingly few
judicial errors. And this does credit to our quite young judiciary
of the new Russia. And I would like to be its advocate.

However, at the same time, 20 thousand applications lodged with
the European Court by Russian citizens is an unprecedentedly high
number: it is one fifth of all applications brought to Strasbourg.
This fact obligates us to intensify the activity of our high courts,
the Supreme Court and the High Court of Arbitrage.

Only an idler was not criticising the current state of affairs
in the courts of general jurisdiction as regarded the supervisory
review procedure. First of all, I mean the existence of multiple
supervisory review instances, uncertainty of time-limits for
reviewing and quashing of court judgments and decisions by
way of the supervisory review procedure, ambiguity of grounds
for such quashing, a possibility of repeated review of final
court judgments — all of it is quite incompatible with either
with the stability of court judgments or with the provisions
of the Constitution related to the right to judicial protection,
while the latter must be full and efficient. In that context,
the Constitutional Court, as is well known, recently delivered a
judgmentrelated tothe matter of the supervisory review procedure
in civil proceedings. In the judgment, the Constitutional Court
obligated the legislature to reform the system of the supervisory
review procedure within the shortest possible time, to make it
duly presentable in accordance with the right to fair trial implied
by the Constitution of the Russian Federation.

But we cannot do entirely without the supervisory review
procedure. Russia is a huge country comprising over 80 full-
status political subdivisions of the Federation and this diversity —
without the function of the supervisory review securing uniformity
of court practices — poses a real risk of ambiguous interpretation
and application of the laws, a risk of legal cacophony. The high
judicial instances are called upon to secure uniform application of
the laws, the supervisory review procedure being in conformity
with the requirements of the Constitution and the Convention.
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NEeYUTh eMHOO0OPa3HOe MpUMEHeHne 3aKoHoB. Ho mpu atom
NPOMU3BOACTBO B MOPSAKE HaA30pa JIOJMKHO YAOBJIETBOPATH
TpeboBanuaM Konctutyuuu u EBponeiickoit KoneHmu.

ITosoBuHa kanob poccuiickux rpaxkaad B CtpacOypr cBs-
3aHa HE C KaUYeCTBOM CY/JEOHbIX PELICHUl, a C UX HEUCIIOJ-
HEHHUEM, T.€. 110 CYLECTBY C Ae(peKTaMU B ICSITETLHOCTH UC-
NOJIHUTENLHOM BiacTu. CKaxKuTe, MoyeMy Ha HEUCIOJTHEHNe
CyAeOHBIX pellieHuii rae-Huodyap B KpacHopape wimm MpkyT-
CKe Tpak[JaHUHy INpPUXOAUTCS >KanoBaTbcs B CtpacOypr?
Dto au He abeypn? C nogoOHOM 3aaueil BIOJHE MOJ CUITY
CIPaBUTHCS HALMOHAJIBLHBIM CYiaM, KOTOPbIE JOJDKHBI CTPO-
r'O HaKa3bIBaTh 32 HEUCIIOJIHEHUE CY/IeOHBIX PEILeHUI.

Korpga HanpoHanbHast cyfeOHasi cucTeMa, MpeXpe BCero
cucTeMa Haji3opa, OyJeT NpUBefieHa B COOTBETCTBUE C €BPO-
NEeNCKUMU CTaHAApTaMH, OYeHb MHOTUM IpaskjlaHaM He TMOT-
pedyetcs Esponeiickuit Cyn. M notok kano6 B CtpacOypr,
€CTECTBEHHbIM, KOHEYHO, a HE HACUJILCTBEHHBIM ITyTeM, Pe3-
KO YMEHBIINTCSI.

AHanu3 >kano6, noctynuBmmMX u3 Poccuu, mokasbiBaer,
yTto ceityac EBponerickuit Cyf| BEIHY>K/IEH TPATUTh GOJIBIIYIO
YacTb BPEMEHU U CHUJI OTHIO[Ib HE HA pEllIeHUE MPUHLMIIH-
aJbHBIX BONPOCOB, OTBEYAIOLUX €r0 MpeHa3HAYEHUIO KakK
HaJHALMOHAJILHOTO U CYOCHAMapHOTO OpraHa MpaBoCyAus B
Espone. Ot aroro ctpafaroT Bce. Kak HepaBHO ckasain [Ipen-
cenatenb EBponerickoro Cyna r-H K.-I1. Kocra: «EBponeii-
ckuii Cyfi, esITeIbHOCTh KOTOPOr0 CTPOUTCS] HA TIPUHIIUIE
CyOCHIMApHOCTH, a TaKXKe MNpelyNpesKieHn! HapyleHu,
MOXET TOJIbKO NpPHUBETCTBOBATh pPa3pellieHne Kak MOKHO
60JbLIErO YuCIa feJ Ha HAlMOHAJILHOM YPOBHE».

B.A. IlopTHOB: To ecTh, TpeOys pehopMUPOBATHL HAA30P;
Bbi okasbiBaeTe «OpaTckyro nomolib» EBponeiickomy Cyny,
KOTOPbII HAKpbLIA JIAaBUHA XKaJ00.

B.[I. 3opekun: [Ja, Mbl He MOKeM 00 3TOM He JyMaTh:
CtpacOyprckue cyabu — 3TO HAIllM KOJJIErW, U BCe MbI
3aHATHI OJJHAM — 3allUTOW MpaB YejoBeka. KoHeTUTyIm-
onnblil Cyn Poccun 6e3 EBponeiickoro Cyna, 6€3 KOHCTHU-
TYUOHHBIX CYIOB €BPOIMEICKUX CTPaH He CMOT Obl COCTO-
sTbCsl. OMNBIT MOKAa3bIBAET, YTO CTOUT TOJILKO Pa3opBaTh
B3aUMOJIEICTBUE ITUX CY[IOB, CTOUT TOJILKO OTTOPOAUTLCS
APYT OT Apyra, COOPY/IUTh TaK CKa3aTh HOBbIN «KeJe3HbIi
3aHaBeC» — U OKa3aBILAsICS B U30JSIMN HALIMOHATLHAS CY-
nebHas cucTema 3ajoxHeTcs. Mbl peniaeM oblue 3ajayu,
HaXOJISICh B OOIIEM M OTKPBITOM €BPOTEICKOM MPaBOBOM
npoctpancTBe. [Ipu sToM, 3ameTuMm, yto KOHBEHIUS 1O
3alIUTe MpaB YeJOBEKAa M OCHOBHBIX CBOOOJ U, CJIEJOBa-
TenbHO, ropucaukuus Ctpacoyprekoro Cyna, yxke BbIlIa
3a reorpauyeckue paMKu €BPOINEHCKOro KOHTUHEHTA;
npaBoBasi EBpoma — 3To mpoeTpaHCcTBO OT PeiikbsBrKa [0
BnaguBocToka...

B.A. IloptHoB: EBpona Tawm, rie aeiictsyetT KoHBeHuus.

B.[1. 3opekun: [la, KOHCTUTYIWOHHAS OE30MACHOCTh Ye-
JIOBEKA U TpaskjlaH1HA JIOJIKHA ObITh OTMHAKOBOH 1 B Poccuu,
u B ['epManuu, 1 Ha BCeM MPOCTpaHCTBe fercTBUs KoHBeH-
uuu. B aTom — 3apava namero Koncturyuuonnoro Cyna, u
OHa HeBbINOJHUMA 6e3 B3aumoyencTBusi co CTpacOyprckum
CYOM.

B.A. IloptHoB: Cnacu6o, Banepuit [ImurpueBuy, 3a To,
YTO TaK MOAPOOHO OTBETUIIM HA HAILIM BOMPOCHI.

Agrycr 2007 r., MockBa

Ne9 2007

Half of applications lodged by Russian citizens with
the Strasbourg Courtrelates not to the quality of court judgments
but to non-execution of them, i.e. essentially to the defects in
the activity of the executive. I wonder why non-execution of
court judgments somewhere in Krasnodar or Irkutsk should
become the subject-matter of a Russian citizen’s complaint
lodged with Strasbourg? Is not it preposterous? Domestic
courts are quite capable to deal with the task by rigorously
penalising for non-execution of court judgments.

When the domestic judicial system — first of all the system
of judicial supervisory review — shall be made to meet
European standards, very many Russian citizens will see no
need in the European Court. Then the influx of applications to
Strasbourg will decrease naturally, not forcefully, of course.

Analysis of applications coming from Russia shows that
currently the European Court has to spend its most time and
resources not upon resolution of matters of principle, which
would meet its mission as the supranational and subsidiary body
of justice in Europe. All fall victim to that. As it was recently stated
by Mr Jean-Paul Costa, the President of the European Court,
«the European Court, whose activity is built upon the principle
of subsidiarity and prevention of violations, can only welcome
resolution of as many cases at national level as possible».

Mr Vitaly A. Portnov: In other words, suggesting to
reform the supervisory review system you provide «fraternal
help» to the European Court, which is under avalanche of
complaints.

Mr Valery D. Zorkin: Yes, indeed so. We cannot but
think of it. The Strasbourg judges are our colleagues and we
all are engaged in one business, human rights protection.
The Constitutional Court of Russia would not come about
without the European Court, without the constitutional courts
of the European countries. The experience suggests that once
interaction of these courts is broken, once these courts fence
off and erect a kind of a new «iron curtain», then an isolated
domestic judiciary would suffocate. We are resolving common
tasks being located in common and opened European legal
arena. It should be noted that the Convention for the Protection
of Human Rights and Fundamental Freedoms and hence
jurisdiction of the Strasbourg Court has already stepped across
the geographic bounds of the European continent; legal Europe
is the space from Reykjavik to Vladivostok...

Mr Vitaly A. Portnov: True, Europe is there where
the Convention is effective.

Mr Valery D. Zorkin: Yes, constitutional security of
a human being and a citizen should be alike in Russia, in
Germany and across the entire area of the Convention’s
applicability. This is the task of our Constitutional Court and
the task is unattainable without interaction with the Strasbourg
Court.

Mr Vitaly A. Portnov: Thank you, dear Valery
Dmitrievich, for providing us with your detailed questions
to our questions.
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